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Prosecution Request 
for Leave to Respond to 

the Defense's Motion to Require 
Non-Ex Parte Filing by Government 

23 May 2012 

1. The United States requests leave of the Court to respond to the Defense Motion to Require 
Non-Ex Parte Filing by Government, dated 22 May 2012 until 29 May 2012. On 22 May 2012, 
the Court ordered, via email, the United States to respond by close of business (COB) on 
Thursday, 24 May 2012. 

2. On 23 March 2012, the Court ordered the United States to "disclose all classified information 
from the 3 damage assessments to the Court for in camera review lAW RCM 701(g)(2) or, at 

the request of the Government, in camera review for limited disclosure under MRE 505(g)(2)." 
See Appellate Exhibit XXXVI (emphasis added). Since that date, the defense has had adequate 

time to prepare a motion to request the Court not to consider material ex parte, especially since 
they were on notice that the Court ordered the classified information to be disclosed to the Court 

and not to the defense and the Court. On 18 May 2012, pursuant to the Court's order, the United 
States disclosed to the Court the material through an ex parte motion for an in camera review 
under MRE 505(g)(2). See Government's Response to Court Discovery Order, dated 18 May 
2012 (not yet marked as an Appellate Exhibit). 

3. The defense waited until 21 May 2012 and then contested via email the process that the 
Court outlined in its 23 March 2012 order and the United States followed on 18 May 2012, by 
stating they intended to file a reply to the Government's Response to Court Discovery Order, 

according to the trial calendar. See Enclosure. However, the trial calendar does not contemplate 
any response by the defense for a Government MRE 505(g)(2) filing, but rather a response to a 

Government Filing IA W MRE 505(i), if any. See Appellate Exhibit LXX. Then, at 1704 hours 
on 22 May 2012, the defense filed its unscheduled Motion to Require Non Ex-Parte Filing by 
Government. 

4. The Court, with the concurrence of both parties, established a two week filing, two week 

response, five day reply, and one week Court preparation schedule for all motions. See 
Appellate Exhibit LXX. On 10 May 2012, the defense filed five motions totaling 68 pages. 
Only three of these motions were filed according to the Court's Scheduling Order. One motion 
was filed early (Brady ID Motion) and the other motion included a significant amount of 
material outside the scope of the Court's Order (Compel Discovery #2). Regardless, the United 
States is following the Court's Scheduling Order and working to complete its responses which 
are due tomorrow, 24 May 2012. 

5. The United States requests at least two additional duty days to respond to the defense's 
motion and for the response to be due by COB on 29 May 2012. This will allow the prosecution 

to complete its responses to the scheduled motions and then to adequately research and respond 
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to the defense's newest motion. The Government's request will not necessitate any delay in the 
proceedings; as such, there will be no prejudice to the defense. 

Trial Counsel 

Enclosure 
Email Chain, dated 22 My 2012 

I certify that I served or caused to be served a true copy of the above on Mr. David E. 
Coombs, Civilian Defense Counsel, via electronic mail, on 23 May 2012. 

~ 
MAJ, JA 
Trial Counsel 
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